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from their undertaking even by a felonious stealing of the money, without any 
fault or negligence on the part of the principal. 

The provisions of the statutes of Minnesota upon this subject seem to be 
substantially identical with Code of Virginia, sections 177 and 814, with the 
exception that the former was amended in 1896 by the addition of the words: 
"In any such bond the liability of the surety or sureties may be limited to 
such sums as they may respectively require" — which last word, we presume, 
means "stipulate." 

See 2 Va. Law Eegister, 457. 

Trusts — Increase of Fund — Income. — Increase and income are not synony- 
mous terms. Until detached or separated from the shares whose value it en- 
hances, increase forms part of that value, and therefore part of the shares ; and if 
it be part of the shares themselves, then whilst it may be profit it is in no sense 
income. When a testator bequeathed $10,000 to trustees, to pay his daughter 
"the dividends and income thereof," with remainder over after her death, and 
by a fortunate investment, this fund attained a market value of over $150,000, 
apart from some $30,000 theretofore paid to the c. q. t. by way of dividends and 
interest, Held, That the increase was not income, but constitutes a part of the 
corpus of the fund. Smith v. Hooper (Md. ), 51 Atl. 844. Citing In re Armitage 
3 Ch. 337 (Court of Appeal, England, 1893) ; VanDoren v. Olden, 19 N. J. Eq 
176, 97 Am. Dec. 650 ; Thomas v. Qregg, 78 Md., 555, 44 Am. St. Eep. 310. 
Per McSherry, C. J. : 

"If, by the terms of Mr. Hooper's will, the life tenant had been given, not 
only the dividends and iDcome, but also the profits arising from an investment of 
the trust fund, a different question might and probably would have been pre- 
sented. The case of In re ParVs Estate 173 Pa., 190, 33 Atl. 884, illustrates 
this. In that case the main question was what things, under the facts, properly 
constituted 'income and profits,' and what 'principal.' The excess over and 
above the original trust fund, realized by the trustees on the sale of mortgaged 
premises previously bought in to protect the fund, was decreed to belong to the 
cestui que trust, because that excess constituted 'income and profits,' and the 
cestui que trust was entitled to both income and profits, within ' the purpose and 
intent' of the testator's will." 

Accordant: Whittingham v. Schoffield's Trustee (Ky.), 67 S. W. 846. 



Constitutional Law — Due Process — Disabled Animals. — A statute rela- 
ting to cruelty to animals provided that whenever an officer should take an 
apparently disabled animal into his possession, he should call upon three disin- 
terested citizens, who, under oath, should examine the animal, and if they find 
it disabled for" use, the officer shall at once cause it to be killed. Held, That as 
the statute did not provide for notice to the owner of the animal and an oppor- 
tunity to be heard, it called for an unauthorized exercise of the police power 
and the depriving of a person of property without due process of law, and is 
therefore unconstitutional. Carter v. Colby (N. H. ), 5 Atl. 904. 

Per Blodgett, C. J. : 

"Whether the horse was liable to confiscation without compensation to the 
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plaintiff, even after notice and an opportunity to be heard, it is not necessary 
now to determine. It is enough that he did not have either the notice or the 
opportunity; for, in all judicial or quasi judicial proceedings affecting the rights 
of the citizen, it is a fundamental rule of universal application that he shall 
have notice, and an opportunity to be heard, before the rendition of any judg- 
ment, order, or decree against him. Brown v. SceggeU, 22 N. H. 548, 552 ; Ca- 
hoonv. Ooe, 57 N. H. 556, 597; Town of East Kingston v. Towk, 48 N. H. 57, 61, 
97 Am. Dec. 575, 2 Am. Eep. 174. Doubtless there are cases in which the leg- 
islature, in the legitimate use of the police power, may authorize the destruction 
of certain kinds of property without previous notice to the owner, and without 
granting him a hearing, as in the case of pulling down buildings to prevent the 
spreading of a conflagration (Pub. St. c. 115, sec. 5), and other familiar exam- 
ples ; but this is so only from necessity, and affords no defense in cases like the 
present, where the statute itself requires judicial examination of the animal, and 
a finding of its disability for use, as conditions precedent to its lawful killing." 



Wills — Undue Influence — Pkesumption. — There is no prima facie presump- 
tion of undue influence merely because the beneficiary stood in a confidential 
attitude towards the testator, but if this bare fact be considered with other cir- 
cumstances tending to show imposition, such a presumption arises, and the 
burden is cast upon the legatee to rebut it. Among such circumstances are the 
following : That testator was of weak mind ; that legatee selected the witnesses, 
or made an effort to exclude the natural objects of testator's bounty from his 
society, or to conceal the will or the f8ct that the will had been made ; that 
the will was one which the testator could not make consistently with the claims 
of duty or affection ; that legatee drew the will or caused it to be drawn. In 
re Sparks' Will (Prerogative Court of New Jersey), 51 Atl. 118. 

This is a valuable case upon the points adjudicated, holding consistently with 
the foregoing statement that the spiritual ascendency obtained by a clergyman 
over a parishioner is in the class of confidential relations, the abuse of which is 
a ground for setting aside a voluntary settlement. Citing Huguenin v. Baseley, 
2 White & T. Lead. Cas. Eq. (4th Ed.) 1156 ; AUeord v. Skinner, 48 N. J. Eq. 
607 ; Marx v. McGlynn, 88 N. Y. 357. 

The opinion also differentiates the voidibility of gifts inter vivos from the 
invalidity of wills upon the ground of undue influence, ruling, though some- 
what obiter, that in the first class of cases there arises a prima facie presumption 
of undue influence whenever the donee occupies a confidential relation, to the donor, 
citing Parfitt v. Lawless, L. B. 2 Prob. & Div. 462, and other cases. 

Per Beed, Vice-Ordinary : 

"Lord Penzance, in Parfitt v. Lawless, supra, entered into an elaborate dis- 
cussion explanatory of his notion of the reason why the courts of equity had 
laid down a rule concerning gifts more rigid than the probate court had con- 
cerning wills. The controlling reason is, I think, because by a gift a man 
strips himself of that which he can still enjoy, and of which he may have been 
seized during his life, while by his will he disposes of that which can be of 
no further use to him. As he is under ordinary conditions so much the less 
likely to do the first than the second, courts subject gifts to the sharper 
scrutiny." 



